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MINISTRY OF LAW AND JUSTICE 
(Legislative Department) 
NOTinCATION 

New Delhi, the 8th June, 2012 


S.O. 1313(E).-The following Order made by the President is published for general 
information 


31 May, 2012 


ORDER 


Whereas a reference on the 27* December, 2011 was made seeking the opinion 
of the Election Commission under clause (2) of article 103 of the Constitution of India, 
on the question of alleged disqualification of Shri Pyari Mohan Mohapatra, Member of 
Parliament (Rajya Sabha); 

And whereas the reference arose on a petition dated the 17* September, 2011 
submitted by Shri George Tirkey, Member of Odisha Legislative Assembly (herein¬ 
after referred to as petitioner) to the President of India, under clause (1) of article 103 
of the Constitution of India, raising the question of alleged disqualification of 
Shri Pyari Mohan Mohapatra, Member of Parliament (Rajya Sabha) under sub-clause 
(e) of clause (1) of article 102; 

And whereas in the said petition, the petitioner has alleged that during the 
biennial election to the Council of States held in June, 2010, to fill up three seats in 
Rajya Sabha from the Odisha, that were to become vacant on July, 2010, Shri Pyari 
Mohan Mohapatra had indulged in corrupt practice within the meaning of section 
123(7) of the Representation of the People Act, 1951 rendering him liable to 
disqualification under the said Act. The petitioner has stated that this act of corrupt 
practice attracts disqualification for being Member of Parliament; 

And whereas the Election Commission has tendered its opinion (vide Annexure) 
that section 8A of the Representation of the People Act, 1951 will attract only after a 
person has been found guilty of commission of corrupt practice by an order under 
section 99 on the trial of an election petition by the High Court. The Election 
Commission is of the opinion that it is well settled that any allegation about the 
commission of a corrupt practice can be raised under the law (Section 100 of the 
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Representation of thelPeople Act, 1951) only by way of an election petition before the 
High Court under article 3W Cb) of the Constitution read with Part VI of the 
Rq«rcsentation of Po^ Act, 1951, and not before any other authority or in any other 
manner. Therefore, fee pefiliona- cannot raise the issue of commission of a corrupt 
practice by the oppo^ pa^ No.l, Shri Pyari Mohan Mohapatra, MP (Rsgya Sabha) 
before the President ura&r ankle 103(i) of the Constitution; 


And whereas flic Action Commission is of the considered opinion that it has no 
jurisdiction under sectico 146 of the Repr^entation of People Act. 1951 to cncjuire into 
the alleged commission of corrupt practice by the opposite parties on the petition and 
has also further opined that the petition dated 17^ September, 2011 of Shn George 
Tirkey, MLA is not maintainable under clause (1) of the Article 103 of the 

Constitution; ^ 

Now, therefore, I, Pratibha Devisingh Patil, President of India, in exercise of the 
powers conferred on me under clause (1) of article 103 of the Constitution, do hereby 
decide that the petition dated 17* September, 2011 of Shri George Tirkey, MLA is not 
maintainable. 


PRESIDENT OF INDIA 
[F. No^-11026(l)/2012-Leg. II] 
Dr, SANJAY SINGH, Addl. Secy.. 

ANNEXURE 


ELECTION COMMISSION OF INDIA 
Reference Case Nos. 9 of 2011 

[Reference from the Hon’ble President of India under Article 103(2) of the 

Constitution] 


In re- Aliened disqualification of Shri Pyari Mohan Moh^atra, Member of 
pSent (Rajya Sabha) under Article 102(l)(e) of the Constitution 

of India 


Shri George Tirkey, MLA 
Vs. 

1 Shri Pvari Mohan Mohaoatra, MP (Rajya Sabha) 
-^ ^ ^ 

2. Shri Naveen Patnaik, MLA 

3. Shri Atanu Sabyasachi, MLA 

4. Shri Pushpendra Singhdeo, MLA 

5. Shri Grigori Minz, MLA 


Petitioner 
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6. Shri Shivaji Majhi, MLA 

7. Shri Bhimasen Choudhary, MLA 

8. Shri Ramesh Raout, MLA 

9. Shri Baishnaba Charan Parida, MP (Rajya Sabha) ... .Opposite Parties 

OPINION 

This is a reference dated 27*^ December 2011, from the President of 
India, under Article 103(2) of the Constitution, seeking the Election 
Commission’s opinion on the question whether Shri Pyari Mohan Mohapatra, 
sitting Member of Parliament (Rajya Sabha), has become subject to 
disqualification under Article 102( 1 )(e) of the Constitution. 

2. The above question was raised before the Hon ble President in a 
petition dated 17'^ September 2011, submitted by Shri George Tirkey, 
Member of Odisha Legislative Assembly. In the petition, the petitioner has, 
inter alia, alleged that during the biennial election to the Council of States 
held in June 2010 to fill up three seats in Rajya Sabha from the State of 
Odisha, that were to become vacant on July, 2010, Shri Pyari Mohan 
Mohapatra (Opposite party No.l in the petition) was one of the contesting 
candidates fielded by the Biju Janta Dal (BJD) party and he had indulged in 
corrupt practice. According to the petitioner, the BJD was entitled to win only 
two seats on the basis of numeric strength of its members in the Assembly, 
but they put up three candidates, including Sh. Pyarimohan Mohapatra. The 
BJD managed to win all the three seats by inducing illegally some electors 
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(MLAs of other parties) either to vote for its third candidate or to abstam from 
voting at the said election. It is alleged that illegal inducement by way of 
financial help, etc,, was given by opposite parties Nos. 1 to 4 to opposite 
parties Nos. 5 to 8 and thereby they all committed corrupt practice within the 
meaning of section 123(7) of the Representation of the People Act, 1951 
rendering them liable to disqualification under the said Act. The petitioner has 
stated that this act of corrupt practice attracts disqualification for being 
Member of Parliament. 

3, The Commission has perused the petition. The Conunission is of the 
considered view that the petition is entirely misconceived. The ground urged 
in the petition is that the opposite parties have'tommitted a corrupt practice 
and, it is contended that, on this ground, opposite party No. 1 Sh. Pyari 

Mohan Mohapatra, Member of Parliament (Rajya Sabha) has incurred 
disqualification under Article 102(l)(e) of the Constitution read with sections 

123(7) and SA-of the Representation of the People Act; 1951 (for short ‘ 1951- 

Act’). For ease of reference, the said section 8 A is reproduced below:- 

“8 A. Disqualification on ground of corrupt practices.—(1) The case of 
every person found guilty of a corrupt practice by an order under 
section 99 shall be submitted, as soon as may be, after such order 
^ takes effect, by such authority as the Central Government may specify 
in this behalf, to the President for determination of the question as to 
whether such person shall be disqualified and if so, for what period: 

Provided that the period for which any person may be disqualified 
under this sub-section shall in ho case exceed six years from the date on 
which the order made iii relation to him under section 99 takes effect. 
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(2) Any person who stands disqualified under section 8 A of this Act as 
it stood immediately before the commencement of the Election Laws 
(Amendment) Act, 1975 (40 of 1975), may, if the period of such 
disqualification has not expired, submit a petition to the President for 
the removal of such disqualification for the unexpired portion of the 
said period. 

(3) Before giving his decision on any question mentioned in sub¬ 
section (1) or on any petition submittedunder sub-section (2), the 
President shall obtain the opinion of the Election Commission on such 
question or petition and shall act according to such opinion.” 


4. A plain reading of the above section 8A would show that the 
disquajification under that Section is attracted only after a person has been 
found guilty of commission of a corrupt practice by an order under section 99 
of the High Court on the trial of an election petition. It is well settled that any 
allegation about the commission of a corrupt practice can be raised under the 
law (Section 100 of the 1951-Act) only by means of an election petition 
before the High Court filed under Article 329(b) of the Constitution read with 

^ Part VI of the 1951-Act, and not before any other authority or in any other 
manner. Therefore, the petitioner cannot raise the issue of commission of a 
corrupt practice by the opposite party no. 1 before the President under Article 
103(1) of the Constitution. Accordingly, the Election Commission has also 
no jurisdiction under Section 146 of the 1951-Act to enquire into the alleged 
commission of corrupt practice by the opposite parties on this petition. 

5. In view of the above constitutional and legal position, the petition dated 
17^ September, 2011, of Shri Geoi^e Tirkey, seeking disqualification of Shri 


1-2-- h 
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Pyari Mohan Mohapatra is not maintainable before the President of India in 
terms of Article 103(1) of the Constitution. 

6. It may be pertinent to add here that there another reference 
(Reference Case No.7 of 2011) on a similar petition raising the same issues 
filed by Sh. Nihar Ranjan Mahananda and Sh. Jogesh Kumar Singh, both 
MLAs, seeking disqualification of Sh. Pyari Mohan Mohapatra and Sh. 
Baishnaba Charan Pari da, MPs. In that reference also, the Commission had 
tendered the opinion that the petition was not maintainable before the 
President. In its Opinion in that reference case, the Commission had also 
brought out the facts about certain complaints of alleged horse trading and 
bribery at the Rajya Sabha biennial election held in June, 2010, The 
Commission had written to the Chief Scretary of Odisha on 29^^ August 2011, 
to file FIR for investigation on the complaints against the persons involved. 
The Commission had expressed its unhappiness over the tardy progress in the 

investigation in the matter. The Commission hopes that considering the 
serious nature of the complaints, investigation must have been launched and 
will be completed without any fiirther delay so that if any person is found 
gulty of attempting to sabotage free and fair election, they can be brought to 
justice at the earliest. 




[’TFT II 3(ii)] TTSHTif : 

7. Having regard to the above, the reference made by the President of 
India to the Election Commission for its opinion under Article 103 (2) is 
hereby returned with the opinion of the Commission to the above effect that 


the said petition Is not maintainable before the President. 


Sd/- 

(H. S. Brahma) 
Election Commissioner 


SdA 


Sd/- 


(S. Y Qurashi) 

Chief Election Commissioner 


(V. S. Sampath) 
Election Commissioner 


Place: New Delhi 
Dated: 24 ^ February, 2012 
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